There are a number of fallacies in the above-mentioned
arguments.  First, the transcript references given by USSM show
that MSHA's witness Nesbit was being asked questions about his
Exhibits 40 and 41 which are graphs showing how many of USSM's
own samples were above and below the allowable standard of 1.4
milligrams for Unit 002 in the Shawnee Mine whicn had a respir-
able-dust standard of 1.4 milligrams when the mine atmosphere
had a 7-percent quartz content.  The graph in Exhibit 40 does
show that USSM's samples indicate the mine had a mean of 1.36
milligrams, but the samples depicted in Exhibit 40 were not
taken at a time when USSM's 002 Unit had a reduced standard
based on a quartz content greater than 5 percent.  Nesbit said
that before the 002 Unit was placed on a reduced standard, USSM's
samples were above the 2 milligram standard 36 percent of the
time.  Exhibit 41 is a graph showing the results of USSM's
samples taken after the 002 Unit was required to maintain a re-
duced standard of 1.4 milligrams because the 002 Unit had a 7-
percent quartz content in the mine atmosphere.  Nesbit stated
that after USSM was placed on the reduced standard, USSM's
samples were above the 1.4 milligram standard 46 percent of the
time (Tr. 247; 302-303} .

USSM incorrectly claims that MSHA looks only at the peaks
and ignores the valleys because the graphs in Exhibits 40 and
41 very carefully indicate both the peaks and valleys and one
of the purposes of the graphs is to show that USSM's miners
were exposed to an excessive amount of respirable dust when from
36 to 46 percent of the samples were taken.  USSM is correct in
stating that statistics may be used to make all sorts of argu-
ments, depending on which side of a given issue the person is
who wishes to make the arguments.  The important point in this
proceeding, however, is that the lungs of the miners working in
the 002 Unit do not know that, on an average day, they have been
breathing an atmosphere which contains no more respirable dust
than the standard which is in effect for a given period of time.
USSM did not succeed in showing that there are any errors in
Dr. Richards' claims that studies indicate that a miner's
chances of having progressive massive fibrosis increase when
he is exposed to high concentrations of respirable dust.  Three
samples shown in Exhibit 40 had a respirable-dust content which
was between 2.5 and 3 milligrams and three other samples had a
respirable-dust content of 6 or more milligrams.  On those 6
days, the miners in the 002 Unit were especially likely to
breathe into the alveoli of their lungs enough silica or quartz
to initiate the scarring process or fibrosis which may lead to
progressive massive fibrosis which cannot be arrested (Finding
Nos. 30-32, supra).

There is considerable inconsistency in USSM's arguments
about MSHA's ignoring the valleys because MSHA's respirable-
dust program uses the respirable dust in five samples submitted
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